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BEFORE  THE  MEMBER,  MOTOR  ACCIDENT  CLAIMS

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI
    

                 MAC Case No.22 (Death) /2016

Parties:- 
1.Smt. Kalpana Das                            - claimant.

    -V E R S U S -
1.Sri Dharani Bhatta

2.Md. Minaj Ali

3.The National Insurance  Co. Ltd.           - Opp. Parties.

Present:   Sri A. Bhattacharyya, A.J.S.,
      Presiding Officer/ Member,

            MACT, Nalbari.

Appearance:-

For the claimant         :  Ld. Advocate Sri R.K. Baishya

For the Opp. No.3       :  Ld. Advocate Smt. M. Chakraborty.

Date of Argument        : 05.10.18.

Date of Judgment        : 10.10.18.
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    ( J U  D  G  M  E  N  T )

      This is an  application filed U/S 166 and 140 of the Motor

Vehicles Act’ 1988 by the claimant Smt. Kalpana Das, mother of

deceased, Late Prasenjit Das, aged about 17 years who allegedly

expired as a result of a motor vehicular accident which occurred

on 03.03.15 at about 10.30 a.m at Puthimari on National High Way

31 under  Kamalpur P.S.

 Brief facts  of the case is that on 03.03.15 at about 10.30

a.m,  when  the  claimant's  son,  Prasenjit  Das  was  walking  at

Puthimari on National High Way 31 under Kamalpur P.S. to board

a bus in order to go to some other place, the offending Maruti Car

bearing registration No.AS-01-MB/1308 coming from Rangia side

towards Guwahati in an excessive speed as well as in a  rash and

negligent manner knocked down the claimant's son Prasenjit Das

from behind.

As a result of  the aforesaid accident,  said Prasenjit Das

sustained  severe head injuries.

Immediately after the accident, the local assembled people

took Prasenjit  Das to Dispur Hospital,  Guwahati  where he was
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admitted  as  an indoor  patient  on  03.03.15.  Said  Prasenjit  Das

expired  on  12.03.15  at  Dispur  Hospital,  Guwahati  during  the

course of his treatment.

According to the claimant,  the claimant's son Prasenjit Das

was  aged  about  17  years  having  monthly  income  of  about

Rs.9,000/- from his  business.

In connection  with the accident,  Kamalpur P.S.  G.D. Entry

No.38 dated 03.03.15 was recorded. After death of Prasenjit Das

at  Dispur Hospital, Guwahati, necessary postmortem examination

was  conducted  at  GMCH,  Guwahati  in  connection  with  Dispur

(Traffic Branch ) G.D. Entry No.337/15 dated 12.03.15).

According  to  the  claimant,  the  offending Maruti  Car  was

duly insured with the opposite party No.3, the  National Insurance

Co.  Ltd.  Vide  policy  No.200802/31/14/6100001179  valid  from

23.06.14 to 22.06.15 whereas the accident occurred on  03.03.15

i.e during the continuance and validity of the insurance policy.

According  to  the  claimant,  she  had  incurred  about

Rs.2,00,000/- towards treatment of her  son  Prasenjit Das prior to

his death.
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Accordingly,  the  claimant  claimed  Rs.20,00,000/-  as

compensation.

The opposite party No.1 & 2, namely, the owner and driver

of  the  offending  Maruti  Car  bearing  registration  No.  AS-01-

MB/1308 filed their joint written statement stating that the claim

petition is not maintainable; that there is no cause of action and

further that  the claim petition is imaginary, vexatious and hence,

liable o be dismissed. While denying rash and negligent  driving

on the  part  of  the   driver  of  the offending Maruti  Car,  the

opposite party No.1 & 2 stated that  the  driver, Md. Minaj Ali

possessed a valid and effective driving license and further that the

offending Maruti  Car was duly insured with the opposite  party

No.3,  the  National  Insurance  Co.  Ltd.  Vide  policy

No.200802/31/14/6100001179 valid from 23.06.14 to 22.06.15 and

as such, liability, if any, is to be borne  by the Insurance Co. in

terms of the Insurance Policy.

The opposite party  No.3, National Insurance Co. Ltd. filed

its written statement taking various general pleas.

Based on the pleadings the following issues were framed :-
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                          The issues are: 

(i)    Whether Prasenjit Das died as a result of the accident which

occurred on 03.03.15 at about 10.30 a.m at Puthimari on  

National High Way 31 under Kamalpur P.S. due to rash and 

negligent  driving   on  the  part  of  the  driver  of  the  

offending  vehicle  ?

(ii)    Whether the claimant is entitled to get any compensation as

prayed for, and if so, to what extent and from whom?

(iii)    To what other relief or reliefs the claimant is entitled to?

 During the course of the inquiry, the claimant Smt. Kalpana

Das who is the mother of the deceased examined herself  as PW-1

and one Sri  Pradyumna Barman as  PW-  2.  Both  the  aforesaid

witnesses were duly cross examined  on behalf of the Insurance

Co.  However,  the  Insurance  Co.  did  not  adduce  any  rebuttal

evidence.

I have heard  Sri R.K. Baishya, ld. Counsel for the claimant

and Smt. M. Chakraborty, ld. Counsel for the Insurance Co.
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I have also carefully gone through the case record including

the evidence, both oral and documentary.

Decision and reasons for decision:-
Issue  No.1

The first issue is as to whether Late Prasenjit Das died in an

accident  which  occurred  on  03.03.15  at  about  10.30  a.m  at

Puthimari on National High Way 31 under Kamalpur P.S. due to

rash and negligent driving  on the part of  the  driver of  the

offending Maruti Car No. AS-01-MB/1308 ?

It is to be noted that the present case  is one filed U/S  166

and 140 of the M.V. Act 1988.

In order to get the relief of compensation, the claimant has

to  prove, amongst other things, that the accident occurred due to

rash and negligent driving  on the  part of the  driver of the

offending vehicle. Thus,  it is a sine qua non that negligence must

be  alleged and thereafter established and proved to get the relief

under aforesaid provisions of 166 of the Motor Vehicles Act.

Certain peculiarities have come to the notice of the Tribunal

while  dealing with the present case.
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The claimant has alleged that her son  Prasenjit Das was hit

by the offending Maruti Car No. AS-01-MB/1308 at Puthimari  on

National High Way 31 under Kamalpur P.S. and further that the

said  Maruti Car was driven in a rash and negligent manner. The

claimant has further alleged that her son Prasenjit Das succumbed

to his  injuries on 12.03.15 during  the course of his treatment at

Dispur  Hospital,  Guwahati.  However,  in  the  present  case  only

Kamalpur P.S. G.D. Entry No.38 dated 03.03.15 was recorded. No

regular  P.S.  Case u/s  279/304 -A IPC was either  registered or

investigated. The extract  of the aforesaid  G.D. Entry No.38 dated

03.03.15  also  reveals  that  Prasenjit  Das  was  injured  in  the

accident and it does not reveal anything about death of Prasenjit

Das.  Further,  the  claimant  has  not  filed  and  exhibited  any

Postmortem Report. Though  the claimant filed a photo copy it has

not  inspired  confidence  upon  the  Tribunal  regarding  its

authenticity or genuineness.

In the instant case, the claimant Kalpana Das who is the

mother  of  the  deceased,  Prasenjit  Das  alleged  that  her  son

succumbed to his injuries on 12.03.15 during the course of his

treatment at  Dispur Hospital, Guwahati after being hit by Maruti

Car  bearing  registration  No.  AS-01-MB/1308  at  Puthimari  on

National High Way 31 under  Kamalpur P.S. However, during her
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cross-examination, the claimant Kalpana Das (PW-1)  categorically

admitted that she  did not see or witness the accident. She stated

that her  son's  friend informed her  regarding the accident  over

phone.  However, she could not disclose the name of the friend of

her deceased son who informed her. The claimant also did not cite

or examine him as a witness. 

Therefore, in view of  the above,  since the G.D. Entry only

speaks about injury coupled with the fact that no regular case was

registered or investigated u/s  279/ 304-A of IPC, the evidence of

PW-1 is insufficient to prove rash and negligent driving on the part

of the driver of the offending Maruti Car and subsequent death of

the deceased.

It  may  be  mentioned  herein  that  the  claimant  filed  her

evidence on affidavit as PW-1 on  26.02.18 and thereafter she was

cross examined and discharged on 10.05.18.

Thereafter,  order  dated  25.06.18  reveals  that   learned

counsel for the claimant submitted that they will not adduce any

further claimant's witness (PW)  and accordingly PW was closed on

that day, fixing  24.07.18 for DW.
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As stated above, 24.07.18 was fixed for DW vide order dated

25.06.18.

However, on  24.07.18,  the claimant's learned counsel filed

a petition to adduce/file the evidence of an eye witness as PW-2

which was allowed after hearing both the sides.

On that day itself the claimant filed evidence on affidavit of

PW-2 who was thereafter cross-examined and discharged.

Thus, the evidence of PW-2 was accepted by this Tribunal.

Now, coming to the reliability and credibility of the said PW-

2, it is necessary to discuss  briefly his evidence on affidavit as

well as his cross-examination part.

PW-2 is one Sri Pradyumna Barman aged about 50 years,

occupation  business  and  resident  of  Village  Pub-Bongaon,  P.O.

Banagram, under Belsor P.S. in the district of Nalbari. In his brief

examination-in-chief on affidavit, said PW-2 stated that on 03.03.15

while he was going from his residence towards Guwahati by his

motorcycle and when he reached Puthimari at about 10.30 am, he

saw a Maruti Car bearing registration No. AS-01-MB/1308 coming
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from same direction i.e. from Rangia side in an excessive speed as

well as in a  rash and negligent manner knocking  down Prasenjit

Das  from behind.

As  a  result  of   the  aforesaid  accident,  Prasenjit  Das

sustained  severe head injuries.

After the accident, nearby people gathered at the place of

occurrence/  accident  and  they  called  one  Ambulance  and  sent

Prasenjit Das to GMCH, Guwahati.

However, the cross-examination part of PW-2, Sri Pradyumna

Barman did not inspire confidence upon the Tribunal regarding the

statements made by him during his examination-in-chief, which is

discussed briefly below.

Though  PW-2 stated that he went in a motorcycle from his

residence towards Guwahati, during his cross-examination,  PW-2

stated that he did not remember the  registration number of the

motorcycle which he was riding  on the date of accident.  He

stated that he was the owner of the motorcycle for about 1 ½

years before selling it. Said PW-2 also could not remember the

registration number of the offending Maruti Car.  PW-2 also stated
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that he did not know the claimant.  PW-2 also stated and admitted

that he appeared before the Tribunal  without  any summons or

notice issued to him to be a witness in the case. He stated that

Kalpana Das, mother of the deceased asked him over mobile phone

to depose as a witness. He stated that he never met Kalpana Das.

However,  PW-2  denied  the  suggestion  that  he  did  not  see  or

witness the accident and that he had deposed falsely.

In  the  present  case,  as  stated  herein  above,  it  was

incumbent  upon  the  claimant  to  aver/allege  and  also  establish

/prove negligence on the part of the driver of the offending Maruti

Car.

As stated above,  the claimant (PW-1) did not see or witness

the accident and her evidence is not material for deciding Issue

No.1.

Now,  coming to  the  evidence  of  PW-2,  there  are certain

irregularities  which are found to be not natural on the part of the

evidence of PW-2 in order to believe him.

As stated above,  PW-2 admitted that he did not  know the

claimant and that he only came  to the Tribunal to depose as a
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witness on being  requested by the claimant over mobile phone.

He  also admitted  that he did not receive any summons or notice

from the Tribunal. It is also unnatural for a man to have forgotten

and not to remember the registration number of a motorcycle of

which  the  said  person  was  the  owner  for   about  1   years.½

Another important aspect is that though PW-2 stated that Prasenjit

Das  was  sent  to  GMCH,  Guwahati  for  treatment,  but,  in  fact

Prasenjit was taken  to Dispur Hospital, Guwahati where he was

admitted from  03.03.15 till  12.03.15.

In an enquiry  under the M.V. Act, it is settled law that

unlike  in  a  criminal  trial,  proof  beyond  reasonable  doubt  is

required to be established.  In an enquiry under the M.V. Act, the

strictness  of proof is a little bit less  than in a civil case where

the case is decided on the preponderance of  probabilities.

At the cost of  repetition, it is stated that no regular case

was registered in the instant case and the case is based on the

G.D.  Entry.  Further,  the  claimant  could  not   produce  any

Postmortem Report.

In view of the aforesaid discussion, it is held that in the

considered view of the Tribunal,  the claimant has failed  to  bring

home the requirements  in order to get the relief  claimed.
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Further,  the  evidence  of  PW-2  does  not   seem  to  be

believable  and  trustworthy.  The  Tribunal  finds  PW-2   to  be

unreliable.

Hence, Issue No.1 is decided against the claimant and in the

negative.

: Issue Nos. 2 & 3 :

As the Tribunal has decided  Issue No.1 against the claimant

it is held that the claimant is not entitled to get any compensation

or relief.

Accordingly, the case is dismissed on contest on merit.

                        (  O  R  D   E  R  )

   In the result, the claim petition filed by the claimant is

dismissed on contest on merit.

Let a copy of the judgment be furnished to all the concerned

parties within 15 (fifteen) days from today as per Provisions of

Section 168 (2) of the M.V. Act.
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This MAC Case is disposed of accordingly, on contest.

Judgment prepared, signed and pronounced, today the 10th

Day of October, 2018 in the open court.
  
           Presiding Officer/ Member,

                         MACT, Nalbari.

Dictated & corrected by me. 

   Presiding Officer/ Member,

MACT, Nalbari. 
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                    MAC Case No.22 (Death) /2016 
                   (  O  R  D  E  R )

10.10.2018.

Both sides are present.

Judgment prepared in separate sheets are appended in the

case record.

    In  the  result,  the  claim petition filed  by  the  claimant is

dismissed on contest on merit.

This MAC Case is disposed of accordingly, on contest.
 

   Presiding Officer/ Member,

                                                MACT, Nalbari. 


